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SUMMARY

The Tennessee Regulatory Authority (TRA) pursuant to a state statute has ruled that
Frontier Communications of America, Inc., despite having a statewide CLEC certificate of |
authority, is not permitted to compete as a CLEC in a telephone cooperative’s territory. By this
Petition Frontier requests the Commission to preempt this statute, T.C.A. § 65-29-102, and to
rule that Frontier is entitled to begin competing with the telephone cooperative pursuant to the
terms and conditions of an interconnection agreement that has been duly filed and approved by
the TRA.

Frontier and Ben Lomand have adjoining ILEC territories. The only legal difference
between the two is that Frontier is organized as a corporation while Ben Lomand is organized
as a telephone cooperative. This distinction, however, has allowed Ben Lomand to compete in
Frontier's territory through an affiliate CLEC while insulating its cooperative territory against
Frontier's competitive entry under color of state law. The requested preemption and declaratory
relief are necessary and appropriate because of the obvious anticompeétitive impact of the
statute and the TRA's ruling. It is manifestly anticompetitive, unfair and unlawful to give a
cooperative an exemption from competition under color of state law while at the same time
allowing the cooperative to use an affiliate to compete within the territory of its adjoining ILEC.
Such a complete lack of competitive neutrality calls for a remedy. Because the TRA apparently

felt that its hands were tied by its governing statutes, the Commission must preempt.
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PETITION FOR PREEMPTION AND DECLARATORY RULING

Introduction and Factual Background

This Petition arises from the refusal of the Tennessee Regulatory Authority (“TRA”) to
allow an Incumbent Local Exchange Carrier (“ILEC”)} affiliate to enter a market as a
Competitive Local Exchange Carrier (“CLEC™) on an edge-out basis into the territory of an
adjoining telephone cooperative. The cooperative is already itself competing through an affiliate
as a CLEC on an edge-out basis within the first ILEC’s territory. This Petition seeks redress
from this grossly anticompetitive situation, which allows a telephone cooperative toc compete in
another ILEC's territory while insulating its own base from similar competitive entry under cover
of state law.

On April 28, 1999 in Docket No. 98-00600, the TRA granted a Certificate of
Convenience to Ben Lomand Communications (“BLC”), a subsidiary of Ben Lomand Rural
Telephone Cooperative, Inc. (“Ben Lomand Coop”)' to compete as a CLEC outside of Ben
Lomand Coop's territory. BLC proceeded to enter the adjoining territory of Citizens
Telecommunications Company of Tennessee L.L.C., an ILEC doing business as Frontier

Communications of Tennessee (“Frontier of Tennessee”). BLC built its own distribution

! Ben Lomand Coop and BLC are jointly herein referred to as “Ben Lomand.”




network in Frontier of Tennessee's territory, using Ben Lomand Coop’s switching capacity. BLC
achieved a great deal of success in its CLEC activities and has taken substantially more than
half of Frontier of Tennessee’s former customers in the areas that BLC serves.

Frontier Communications of America, Inc. (“Frontier of America”), an affiliate of

Frontier of TeRnesses,” hag previously obtained a statewide Certificate of Convenience from the
TRA byorder-dated June 27, 1996° to operate as a CLEC outside of Frontier of Tennessee’s
territory.  Frontier determined that it wouid be appropriate to exercise this certificate by
competing as a CLEC in Ben Lomand Coop's territory. At Frontier of America's request,
Frontier of America and Ben Lomand Coop entered into interconnection negotiations and on
July 6, 2004 executed an interconnection agreement, attached hereto as Exhibit A. This
interconnection agreement was approved by the TRA by order dated November 24, 2004 in
Docket No. 04-00233. In that order, the TRA stated, “The agreement is in the public interest as
it provides customers with alternative sources of telecommunications services within the service
area of [Ben Lomand Coop]. “

During the negotiations, Ben Lomand Coop maintained that Frontier of America lacked
the legal authority to act as a CLEC in Ben Lomand Coop's territory, citing (among other things)
Tennessee Code Annotated § 65-29-102, which states:

Cooperative, nonprofit, membership corporations may be organized under this chapter

for the purpose of furnishing telephone service in rural areas to the widest practical

number of users of such service; provided, that there shall be no duplication of service
where reasonably adequate telephone service is availabie.

Both Frontier companies are under the common ownership of Citizens Communications Company, a
publicly held corporation. Frontier of Tennessee and Frontier of America are jointly herein referred to
as “Frontier.”

At that time Frontier of America was named Citizens Telecommunications Company.
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Accordingly, in order to preserve each party's rights and to avoid the need to arbitrate an
interconnection agreement, the parties agreed to a clause in the interconnection agreement that
-provides as follows:

13.1  This Agreement will become effective upon:

7 ~(a) issuance of afinal order by @ regulatory body orcourt-with-the requisite

jurisdiction to grant Citizens with all necessary regulatory approval and certification to

— —offer-locat-exchange and-local exehange-access-services- in- the—geographic-areas to
which th:s Agreement applies, and :

(b) approval of this Agreement by the Commlssu:n

Based on this language, on October 26, 2004 Frontler of Amerlca flled a Petltlon for
Declaratory Ruling with the TRA seeking a determination that it has the authority to provide
CLEC service in Ben Lomand Coop's territory. Ben Lomand Coop moved for dismissal of the
petition primarily on the ground that only the Federal Communications Commission has the

authorlty to determlne whether the 1996 Telecommunlcattons Act 47 U S C. §253(a) preernpts

Tennessee Code Annotated § 65-29-102. There can be no doubt that |f Frontler had filed

|n|t|atly W|th the FCC Ben Lomand Coop would have moved for dismissal on the ground that

only the TRA has the authonty to determme that Frontler of America is certlfled to prowde CLEC

services 7|n Ben Lomand Coop s terntory

Desplte Frontlers efforts to move the case forward, it languished at the TRA. Ultimately,
on November 7, 2005, the TRA granted Ben Lomand Coop's motion for dismissal on the ground
that state law does not permit the TRA to grant authority for CLECs to serve territories served
by telephone cooperatives. A transcript of the conference at which the TRA made this decision

is attached as Exhibit B.* Two of the three TRA directors making statements at the conference

stated that this matter might more appropriately be handled at the FCC.

4 Frontier has requested but the TRA has not issued a written order. If and when such an order is
- issued, Frontier will supplement the_record in this proceeding.
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Ben Lomand has now managed to thwart CLEC competition within its territory on
procedural grounds for nearly 17 months since the execution of the interconnection agreement,
all the while it continues to act as a CLEC in Frontier's territory and continues to erode Frontier's

customer base. The Commission should not countenance this bare-faced anticompetitive

conduct, and should promptly grant the relief requested by Frontier so that Frontier can at long

last compete with Ben Lomand on the same basis that Ben Lomand is competing with Frontier.

L. T.C.A. § 65-29-102 Is Preempted by 47 U.5.C.-§ 253(a).

The relevant Federal statute, 47 U.S.C. § 253(a) unequivocally states, “No State or local
statute or regulation, or other State or local requirement, may prohibit or have the effect of
prohibiting the ability of any entity to provide any interstate or intrastate telecommunications
service,” The Commission has previously ruled that this statute preempts T.C.A. § 65-4-201(d),
which was supposed to protect the territory of ILECs with less than 100,000 lines. /n The Matter

Of AVR, L.P. d/b/a Hyperion of Tennessee, L.P. Pelition for Preemption of Tennessee Code
Annotated § 65-4-201(d) and Tennessee Regulatory Authority Decision Denying Hyperion's
Application Requesting Authority to Provide Service in Tennessee Rural LEC Service Areas,
Memorandum Opinion and Order, CC Docket No. 98-92, 14 FCC Rcd 11064 (1999), pet. for
reh’g den., 16 FCC Rcd 1247 (2001) (“Hyperion Preemption Order”). This case raises
preemptive issues that are nearly identical to those in the Hyperion case.® For the reasons set
forth in the Hyperion Preemption Order, the federai statute should preempt T.C.A. § 65-29-102

as anticompetitive.

® This case is also similar in its essential facts to two previous preemption decisions cited as precedent

in the Hyperion Preemption Order. The Public Utility Commission of Texas, Memorandum Opinion
and Order, 13 FCC Rcd 3460 (1997); Silver Star Telephone Company, Inc. Petition for Preemption
and Declaratory Ruling, Memorandum opinion and Order, 12 FCC Red 15639 (1997) (“Silver Star
Preemption Order”).




Consistent with 47 U.S.C. § 253(a) and the Commission’s ruling cited above,
Tennessee’s legislature has stated that it is the policy of this state “to foster the development of
an efficient, technologically advanced, statewide system of telecommunication services by
permitting competition in all telecommunications services markets ... . T.C.A. § 65-4-123. In
fact, when the TRA approved the Certificate of Convenience for BLC 1o compete oltsidé Ben
Lomand-Coop's territory, -it held-that the—application-—wotid-inure -to the-benefit-of-the present
and future public convenience by permitting competition in the telecommunications services
markets in the State ...". TRA Order, dated April 28, 1999 (Docket No. 98-00600). In addition,
T.C.A. § 65-29-102 has been rcornstrued by the Tennessee Attorney General to prohibit
telephone cooperatives from providing service where “reasonably adequate service is

available,” not es a means for a telephone cooperative to protect its own territory. See

Op.Atty.Gen. No. 90-83, Aug. 27, 1990. Finally, as noted above, when approving the
interconnection agreement between Frontier of America and Ben Lomand Coop the TRA found

that additional sources of telecommunications services within the territory of Ben Lomand Coop

would he 'in 'the pnblic interest. Desplte the Federal statute the State statute the Tennessee
Attorney General opinion and its own previous findings, the TRA has issued an order improperly

exemptlng a cooperatwe from competition within its territory, regardless of the fact that the

cooperative is actively competing through a wholly owned subsidiary outside of its territory.

The preemption analysis set forth in the Hyperion Preemption Order turns primarily upon

”whether the challenged state'r'estnctlon |s con'_lpetiitive_tyrneutral,r"’ and a finding that the

restrlction IS not competltlvely neutral is fatal to the restrlctlon 8 _In the case at hand, the lack of

competitive neutrality is painfully obvious. Frontier and Ben Lomand each have both ILEC and
out-of-territory CLEC operations. The TRA allows Ben Lomand, through its CLEC, to compete

in Frontier's territory. Ben Lomand has, in the course of its competition with Frontier, taken

®  Hyperion Preemption Order, Y8, 18; 47 U.S.C. § 253(b).
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away many of Frontier's customers. On the other hand, the TRA refuses to allow Frontier,
through its CLEC, to compete in Ben Lomand’s territory. . Ben Lomand thus.has the enviable
ability to. finance its competitive. CLEC operations from an untouchable ILEC base, and its
captive ILEC customers are deniéd the benefits of competition.

“A singleexample suffices to-prove the anticompetitive-effect of the TRA'srefusal to allow
Frontier-to-compete-in Ben -Lomand’s-{erritory—The-Warren-County-school system recently
issued a request for proposals (“RFP”) to serve all schools within its-district—- Some of the
Ben Lomand Coop’s ILEC territory. The RFP specifically states that there must be a single
vendor for the entire contract. As a result, Ben Lomand will be able to submit a compliant bid,
and Frontier will not. It is long past time to redress this situation and to end Ben Lomand Coop's
unlawful monopoly.

-——-In summary, Ben Lomand-takes full advantage—ef-its ability to compete outside its
territory,-but contrary to the policies set forth by U.S. Congress, the Tennessee legislature, the
Commission and even the TRA, it resists competition when it comes knocking on its own door.
‘Unfortunately the TRA yielded to Ben-Lomand's-procedural stalling tactics,-and-it is necessary
for the Commission to take preemptive action_to allow consumers in Ben Lomand Coop’s

territory to have a choice of local service providers.

I The Commission Should Rule That The Interconnection Agreement
Between Frontier of America And Ben Lomand Cooperative Is Now
Effective. -
Frontier of America already has a “statewide” Certificate of Need from the TRA. The

only basis for the TRA to deny Frontier of America the ability to compete within the territory of

Ben Lomand Coop is T.C.A. § 65-29-102. Frontier recognizes that in the Hyperion case the




Commission declined to direct the TRA to grant Hyperion's application for a CPCN.7 In the case
at hand, by contrast, Frontier of America already holds a statewide certificate and is being
prevented from exercising it solely because the TRA is insulating Ben Lomand Coop from
competition contrary to law. Accordingly, the Commission should rule that Frontier of America is
entitled to compete in Ben Lomand Coop's territory, and more specifically, that the conditions of
the interconnection agreement are satisfied. There is no need for this proceeding to be
remanded to the TRA, and it would be contrary to the public interest to do so. If the
Commission remands any portion of this case, it may be confidently predicted that Ben Lomand
Coop will again attempt to delay the advent of competition in its territory for yet another year by

raising still more procedural issues with the TRA.?

Conclusion

For the reasons stated herein, the Commission should issue a declaratory ruling that
T.C A §65-29-102 is preempted by 47 U.S.C. § 253(a), that the conditions to the effectiveness

of the interconnection agreement between Frontier of America and Ben Lomand Coop are

” Hyperion Preemption Order, § 22.

® It appears that the TRA in this proceeding ignored the encouragement given to states and regulatory

agencies by the Commission in the Hyperion Preemption Order "to review any similar statutes and
regulations, and to repeal or otherwise nullify any that in their judgement violate section 253 as applied
by this Commission.” Hyperion Preemption Order at 23. This case is therefore unlike the situation in
the Silver Star Preemption Order, in which the Commissicn declined to reverse the Wyoming PSC's
denial of a CPCN. In the Silver Star Preemption Order, the Commission grounded its decision on the
petitioner’s statement that it was “confident that the PSC ... will quickly and completely abide by this
Commission’s preemption decision.” Silver Star Preemption Order at 147,




satisfied, and that Frontier of America is now entitled to compete in the territory of Ben Lomand

Coop pursuant to the terms of the interconnection agreement.

!
Respectfully‘Submit d,

[ . FE ; /i
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1

Gregg/C:'Sayre © |/ 7
Assoctate General Counsel — Eastern Region

|
|
|

Kenneth-F. Masen. . - . . . - . . ..._Frontier Communications . ._ . . .
Director — Federai Regulatory 180 South Clinton Avenue
Rochester, NY 14646-0700
Frontier Communications Tel: (585) 777-7270
180 South Clinton Avenue Fax: {585) 263-9986
Rochester, NY 14646-0700 gregq.sayre@frontiercorp.com

585-777-5645
KMason@czn.com

Date: December 14, 2005

Attachments: Exhibit A - Interconnection Agreement Between Frontier of America and Ben
Lomand Coop

Exhibit B- Transcript of TRA Conference Rejecting Frontier's Petition for a
Declaratory Ruling
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Exhibit A

AGREEMENT FOR
LOCAL WIRELINE NETWORK INTERCONNECTION

between
Ben Lomand Telephone Cooperative, Inc.

and

Frontier Communications of America, Inc.

Dated: July 6, 2004

Frontier-Ben Lomand Document
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AGREEMENT FUR
LOCAL WIRELINE NETWORK INTERCONNECTION

This Agreement For Local Wirelime Network Intarconnection (*Agreement’) made this §th day of July 2004,
is by and between Ben Lomand Telephone Cooperative, Inc  a Tennesses corporatior, having its
prncipal place of business at 311 North Chancery Straat, P O Box 670, McMinnville, Tennesses 371141
{*BLTC") and Frontier Communications of Amenca, Inc., 8 Delaware corporation, having its principal place
of business atl 180 8. Chinton Avenue, Rochester, New York 14646 {("FCA"). BLTC and FCA may also be
referred fo herein swgularly as a "Party” or collectively as “the Parties™

SECTION 1. RECITALS AND PRINCIPLES

BLTC s a telephone cooperative local exchang® carner authonzed to provide telecommunications
services In the State of Tenness_ee__ and B

FCA 18 a local exchange camer authonzed to prov:de telecommunications servicés in lhe State of
Tennessee, an! o ST T

The nature of the interconnecuon arrangement between the Parhes established pursuant to this

Agreement is of mutual benefit to bath Partes and is intended to fulfill their needs to exchange local traffic,
and

The Parties have in good faith negotiated, and agreed on local interconnection terms and conditions as set
forth below, and

Notwithstanding the mutual commitments contained in this Agreement, the Parbes nevertheless enter into
this Agreement without prejudice to any positions they have taken previously, or may take in the future in
any legislative, regulatory, judicial or other public forum -addressing any matlers, including matters rélated
specifically to this Agresment, or other types of arrangementis prescnbed in this Agreement In
consideration of the mutual provisions contamed heremn and other good and valuable consideration, the
_receipt and sufficiency of which are hereby acknowledged, BLTC and FCA hereby covenant and agree as

“follows:
SECTION 2. GENERAL DEFINITIONS
-Except as otherwise specihed heren, the following defrmtions-wilt apply to ait sectionms containad n this

Agreement Additional definttions that are specific to the matters covered in a particular section may
appear n that section

21. "Access Service Request” {"ASR”) means the indusiry standard forms and supporting
documentabion used for ordenng access services The ASR will be used io |dent|fy the specific trunking
and faciiies request for interconnection T

22 “Automatic Number identification™ {"ANI") refers to the number transmtted through the
network 1dentifying the calling party

2.3 "Camer" means a telfecommunication company authorized by the Commission to pravide
locat exchange telecommumcahons services in the State of Tennessee

24, "CLLI Codes”" means Common Language Location ldentifier Codes
25 "Commission” means the Tennessea Regulatory Authonty
2 6. *DS1° 15 2 digital signal rate of 1 544 Megabils per second ("Mbps®}

27 "DS3" 15 8 digital signal rate of 44 736 Mbpﬁ
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28 “Interconnection® in this Agreement rerers oty 16 the physical haking of twe networks for
\he mutual exchange of tralfic and only for purposes of transmitting and routing lelephone exchange traffic
or access traffic or both Interconnachon does not include the transport and termination of interexchange
traffic

29 *Local Exchange Routing Guide" ("LERG") 15 a Telgcordia reference document used by
carniers 10 identify NPA-NXX routing and homing information as well as network element and equipment
designations

210 “Local Traflit” means trafhic thatis ornginated by an end user of one Party and terrminalas
to an end user of the other Party within BLTC' local serving area, mcluding mandatory local calling scope
arrangements established and defined by the applicable state commissian A mandatory iocal cating
scope arrangement 1s an arrangement that provides end users a local calling scope, te Extencded Area
Service (*EAS"), beyond ther basic exchange serving area Therefore local traffic, for purposes of thus
Agreement, ncludes both intra-exchange calls and EAS calls

211 "Point of interconnection” ("POI™) means the physica! location{s) at which the Parties'
networks meet for the purpose of establishing interconnection

212 "Raung Point” 15 the VAH coordinales associated with a particular telephone number for
rating purposes

213 "Transport and Termination®™ denotes transmission and switching faciities used for the
exchange of local traflic between mterconnecied carner networks

214  "Wire Cenler” denotes a building or space within a buillding which serves as an
aggregation point on a grven carner's netwark, where transmission facihires and circuits are connected or
switched Wire Center can also denote a budding in which one or more central offices, used for the
provision ol basic exchange services and access services, are localed However, {or purposes of
interconnection service, Wire Cenler will mean those points ehgible for such connections as specified in
the FCC Docket No 81-141 {(Expanded inlerconnection with LEC Facilites, Transport, Phase {), and rules
adopted pursuant thereto

SECTION 3. NETWORK INTERCONNECTION

The Parles hereto, agree to interconnact thew faciliies and networks for the transport and tarmination of
local traffic

31 Interconnection Trunking Afrangements

311  The Paries will interconnect thewr networks as specified in the terms and conditions
conlained in Attachment A attached hereto ahd ncorporated by reference FPOIs set forth in this
Agreement, may be modiied from tme to time by either Party with the writlen consant of the other Party,
which consent wiil not be unreasonably withheld

312 Each Party will be responsible for the engineening and construction of its. own network
faciities on its side of the POI

313 The Parties mutually agree that ail interconnection faciities will be sized according to
mutuat forecasts and sound engineering practice, as mutually agreed 1o by the Parties dunng planning-
forecasting meetings

3 1.4 The Parties agree to establish trunk groups of sufficient capacity for local interconnection
purposes The Parties will mutually agree where one-way or twa-way trunking wil be available The
mutually agreed upon technical and operabional interfaces, procedures, grade of service and performancs
standards for interconnection between the Parties are set forth in Atlachment B, altached hereto and will
conform with all generally accepied ndusiry standards with regard to faciies, equipment, and services
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Each Party shall make available 1o the other Pafly trunks bvar which the ongimating Party can tarminate
Local Traffic of the end users of the onginating Party to the end users of the terminating Party,

31.5 This Agreement 1s applicable enly 1o the Incumbent service areas of BLTC within the
State of Tennessee. Both Parties agree 1o deliver only traflic within the scope of this Agreement over the
tonnecting faciites as specified in Altachment A Neither Party shall provide an intermediary or transit
trafhc function for the other Party's connection of jts end usaers to the end users of a third party
telecommunications carner without the consent of all paries and withaut the establishment of mutually
agreeable terms and condilions governing the provision of the intermediary functions. This Agreement
doas not obligate eithar Party to utdize any interm ediary or transit traffic function of the other Party

3—2 : Testmg and-Troubln Rasponstbllltmg——m S e

BLTC and FCA agree that gach will shara respansitnhty for all maintenance and repair of trunks/trunk
groups TheParhes agree to-

3217 Cooperatively plan and implement coordinated fepar proceduras for the meel point and
local interconnection trunks and faciities to ensure lrouble reporls are resolved 1n & bmely and appropriate
manner

322 Prowde tramed persnnnel \mth adequate and compahb!e test equapment to waork writh each
other's technicians.

323 Promplly nonfy each other when there i1s any change affecting the service requssted,
including the date service 1s to be started

324. Coordinate and schedule testing activities of their own personnel, and others as
applicabla. to ensure ns. intarconnection trunksirunk-groups-are mstalled per the interconnection order,
mest agreed upon acceplance test requirements, and are placed In service by tha due date

326 Perform sectionalization to determine if a trouble condition 15 located inits facility or tts
portion of the inlerconnection lrunks prior o referring any trouble te each other

326 Provide each other with a troyble reporing number to 2 work center that 15 staffod 24
hours a day/? days a week

3 2 7 1mmednaia|y repon 1o each other any equnpmenl failure which may affect the
interconnection trunks

328. Based on the lrunking architecture, provide for mutual tests for system assurance for the
proper recording of AMA records in each com panys switch. These tests are repeatab!e on demand by
etther Parly upon reasonable notce - — - - — _ — )

33 lnterconnecnon Forecastmg

331 Consistent with Section 3 1, the Parbes agree to work cooperatively to forecast iocal
traffic trunk requirements The Parties will establish joint forecasting responsibihbes for traffic utihzation
over trunk groups The Parlies recognize thal planning for, and the availability of, facihities and/or
equipment aré dependent on cooperalive forecasting between the Parties. Intarcompany forecast

_informaton will be provided by ihe Partes to each other.alleast iwice a year When necessary, the
Parties agree to provide additional frunking needed to maintain the grade of service The Parties agres fo
connect trunks at a minimum D$1 level lo exchange local tralfic on a bi-diractional basis  All connecting
taciiies will be ata DS1 level, multiple DS1 level, or DS3 level and will conform to industry standards.

—Where locaHretfic volumes are notestabhished, two-way lrunk groups willbie provisioned initially based
on lorecasts jointly devetoped by the Parties FCA must provide the insial two year forecast of s trunk
requirements Al trunk faciiies will be engineered 10 a P 01 grade of service Shouid a Party idenufy tha
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need-for more or less trunking facilibes between the parues to maintain the grade of service, the Partly will
provide notice to the other Party in writing

332 Theforecasts wilhinclude the number, type and capacity of trunks as well as a descriplion
of major network projects anticipated for the Tollowing six months  Major network projects include trunking
or network rearrangements, shilts in antic.pated trafhic patterns, or olher activities that are reflected by a
significant mcrease or decrease w trunking demand for the followwing forecast penod The Parties agree 1o

jointly plan for the effecls of other Iraffic on thewr networks, including 1ssues of network capacity,
forecasting and compensation calculation

333 "Xl requests from one Party to the other Party to establish, add, change, or disconnect’
trunks will be made in wrntng using the Induslry standard Access Service Request

i
34 Reciprocal Compensaton For the Transport and Temunation of Interchanged Traffic

341 The Parhes agree thai the mytual provisions and relative obhgations of the Parties
pursuant to this Agreement represent good and valuable consideration, the sufficiancy of which betweesn
the Parties 15 acknowledged, and thal neither Party has any obligation to provide any monetary
compensation to the other Party for the other Parly's onigmation or termination of local traffic onginating on
one Parly's network and termmating on the other Party's nelwork within the scope of this Agreement The
specific compensation terms and condions set forth in this Agreement are refated to, dependent on, and
limited to the provision of local exchange service to end users located in the specific geographic areas that
are the subject of this Agreement and all other terms and condihons set forth |n this Agreement

342 A mawmtenance service tharge apphies whenever either Party requests the dispatch of the

other Party's personnel for the purpose of performing maintenance activity on the interconnection trunks,
and any of the following condilions exist

34 21 Natrouble 5 found in the mnterconnechion trunks, or

3422 The trouble condiion resuits from equipment, facilihes or systems not provided by
the Party whose personnel were dispatched, or

34 23 Trouble clearance did not otherwise require a dispatch, and upon dispatch
requested for repair venfication, the interconnection trunk doss not exceed mamntenance imis

343 Iamanlenance service charge has been applied and trauble 15 subseguently found in
the facilites of the Parly whose personnel were dispalched, the charge will be canceled.

344 Billing for maintenance service by ether party 1s based on each half-hour or fraction
thereof expended to perform the work requested The time worked 18 categornzed and billed at ane of the

following three rates {1} basic ime, (2) overiime, or {3) premmum tme as defined in BLTC's interstate
access tanff

s Reserved for Fulure Use

36 Coordination of Transfer of Service

381 Coordination of Transfer of Service To serve the public interest of end users, the Parties
agree that when an end user transfers service from one Parly to the other Party it will be necessary for the
parties to coordinate the iming for disconnection from one Party and connection with the other Parly so
that transferrning end users are not without service for any extended perod of tme Other coordinaled

activites associaled with transfer of service will also need 1o be coordinated between the Parties to ensure
quality services 1o the public

362 Procedures for Coordinated Transter of Service Activiies The Partes agree lo establish
mutually acceptable, reasonable, and efflicient transfer of service procedures that utihize the industry
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standard LSR format for the exchange of necessary information for coordination of service transfers
between the Parties Each party will designale a local repreasentative for the purpose of exchanging
requests for disconnect, service announcement imitiation, and number portabilty activity between the
Paries Ben Lomand wil develop mutually agreeable, specific procedures for the exchange of the
necessary nformation pursuant to this subsection

3683 No Charges for Coordinated Transfer of Service Aclivites There will be no charges
between the Partes or compensaton provided by one party to the other Party for the coordinated transfar
of service activities descnbed in this Section 3 6.

384 Lettar or Authorization Each Party 18 responsible for obtaining a Lettar of Authonzation
{LOA) from each end.useriniiating transfer of service from one Party to the other Party The Parly
obtaining the LOA from the end user will furnish it to the other Party Transmission Qf the LOA by
facslmale 18 preferred in order to expedite order prg_cgsmg

365 Transfsr of Service Anncuncement In the case where an end yser changes sarvice from
one Party tothe other Party and the end user does not retam is-onginal ieleghone number, the: Party
formerly providing service to the end user will provide a transfer of service announcement on the vacated
telephone number This announcement will provide details regarding the new number that must be daled

o reach this end user The service announcement will be provided by the Party formerly providing service
for a minimum of four months -

368 Disconnect and Transfer of Service Announcement Caoordination for Service Transfers
with Change of Number [n the case where an end user changas service from one Party to the other Party
and the end yser does not retain vs onginal telephone number, the Party from which the end user s
transferring will honor requests for disconnect and service announcement iniabon from the Party lo which
the end useris ransfernng The Party to which the énd user s transferring service will provide to the

-other Party the end user's name, address, currentHglephone-number; new-telephone-number,and date
service should be lransferred using the indusiry standard LSR format The Party from which the end User
1s transferring wiil coardinate with the olher Parly the disconnect and service annocuncement intiation to
coincide with the service transfer request date In instances where the transferning end user changes s
lelephone.number, the Party from which the end user s transfernng service will place a service
announcement on the vacant number no later than 5 00 P M local ime on the nextbusiness day following
the service transfer date 1t s recommended that the installation dale precede the disconnection date

387 Oisconnect and Coordination of Local Number Portability for Service Transm:thput

Change of Number Inthe case where an end user changes service from one Parly o the other Party and
the end user retains i1s original telephone number(s), the Party from which the end user s translecring wil
honor requests for disconnect and local number portability from the Party o which the end user s
transferning The Party lo which-the end user.is.transferning will-provide-the other Party-the-end user's
name, address, current telephone numbar, new netwark number portng information, and date service

_should be transferred using the industry standard LSR format The Parties will coordinale the disconnact,

connect, and number portabilly activiies in accordance with the North Amerncan Numbering Council
(NANC) llows

3688 Combined Transfer of Service Requests. Each Party will accepl transfer of sarvice
requests from the other Party for one end user thal includes combined requests for transfers where the
end user will retain one or mors telephone numbers and where the end user will not change one or more

- telephone numbers —

369 Bulk Requests for Transfer of Serwcl From time to hme ealher Party may beneflt from
the transfer of service for groups The Parties agree to process bulk transler of service requesls for end
%havmg%e—smbﬁhngacmnmmw T T

3 6 10 Access to the Network Interface Device (NID) Each Party will allow the cther Parly
access o the cuslomer side of the Network Interface Device (NID) consistent with Fedaral Commumication
Commission rules The Party to which the end usar s tansfemng service may move all nside wira from
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the other Pary's existing NI to one provided by the Party to which the end user 1s transferring service
Where 8 NID 1s of the type which provides for cuslomer access to one side of the NID, the Parly to which
the end user 1s transferring service may elect to remove the inside wire at the connection{s} within the
customer side of the NID Where a NID 15 of an older type noi allowing access 1o the gustomer side of the
N1D, the Party lo which the end user is iransferring sarvice must make a clean cut of the inside wire at the
closest point to the NID

37 Service Ordering

Access Service Requests (ASR) will be used by both parties lo.request trunks and«.apecial circuits
ordered under this agreement Local Service Requests (LSR) wilt be used to order local service including
Local Number Portability

SECTION 4. AUDIT

- -

Either Party may, upon wnitten notice to the other Party, conduct an audst, durmg normal business hours,

--only on the source data/documents as may contain informaton bearng upon the services being provided

under the terms and conditians of this Agreement An audit may be conducted no more frequently than
once per 12 month penaod, and only 1o venfy the other Party's com pilance with provisions of this
Agreement The nolice requesting an audit must wWenWly the date upon which it 1s requasied to
commence, the estmated duration, the matenals to be reviewed, and the number of individuals who will
be performing the audit Each audii i be conducted expediticusly Any audilis lo be performed es
fellows (1) following at least 45 days’ prior wnitten notice to th#audied Parly, (h) subject to the reasonable
scheduhng requirements and imnations of the audited Party, (i) at the auditing Parly's sole cost and

expense, (iv) of a reasonable scope and duratlon (v)ina mannar 0 as not 1o interfere with the audited
Party's business operations

SECTION 8. DISPUTE RESOLUTION —— B T T T T e

The Parues agree thatin the event of a default or violation hereunder, or for any dispute arising under this
Agreement or related agreements, the Parties will first confer to discuss the dispute and-seek resolution
pnor to taklng any action before any court or regulator orbefore authorizing any public slatement about or
authorizing disclosure of the nature of the dispute to any thard party Such conference will occur al least at
the Vice President level for each Party In the case of FCA, its Vice President of Interconnaction, or
equivalent officer, will participate in the meeling, and for BLYC, Hs Executive Vice President, or
management person one level below that ievel, will participate In the event the Parties are unable to
resolve the dispute through conierence, either Party may imiliate an appropniate action in any regulatory or
judicial forum of competent junsdiction

SECTION'S. ~ FORCE MAJEURE = T T

If the perfermance of the Agreement, or any obllgalicn hereunder I8 prevenfad rasincted or interferad with
by reason of any of tha following Tt T T

61 Fire, explosion, flood, earthquake, hurricane, cyclone, tornado, storm, epidemic, breakdown of
plant or powar faiure;

82 W ar, revohition, ewil commoton, acts of pubhc enemies, blockade or embargo,

83 -Anylaw, order, proclamaton, regulation, ordinance, demand or requirement of any government or

any subdmwision, authonty, or representative of any such government,

64 Labor difficulttes, such as stnkes plcketlng ar boycolts;

6 5. Delays caused by other service or equipment vendors;
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68. ., Anyother circumstance beyond the reasonable controf of the Party affected; then the Party
affected, upon giving prompt notice to the other Party, will be excused from such perfermance on a day-
for-day basis to the extent of such prevention, restriction, or interference (and the other Party will hkewise
be excused from performance of s obhgations on a performance so pravenlad, restricted or interfered
with), provided that the Party so affected will use s best eflonts 10 aveid or remove such causes of

nonperformance and both Parties will proceed to perform with dispatch whenevet such causes are
removed or cease.

SECTIONT. COMMISSION DECISION -
This Agreement will at afl tmes be subject 1o such review by the Commission or FCC as permitted by the
Telecommunicatons Acl of 1996 If any such review renders the Agreament inoperable or creates any
ambiguiy or reqguirement for further amendment 10 the Agreement, the Parties agree 10 negotiate in good
taith to agreae upon any necessary amendments to the Agreement -

SECTION 8. REGULAf‘;ﬁﬁY CHANGES T

Enther Party may request an amendment to take nto account any changes in Commission or FCC rules
and requirements, including changes resulting from judicial review of applicable tegulatory decisions

SECTION 9. REGULATORY APPROVAL -
Each Party 1s responsible for obtaiming and mantaining 1n effect all state regulatory commission approvals
and cerlications that are required for that Party's pravision of local exchange and/or locai exchange
access services n the service areas covered by this Agreement The Partes agree to jointly hie this
Agreement wilh the Comm ssion and to fully cooperat®with each other in obtaining Commission approval
Notwithstanding this Section 8 or any other provision of this Agreement, BLTC has not wawved its status or
rights as a telephone cooperalive in Tennéssee pursuant to, but not imited to, Tennessee Code
Annotated 65-4-101, 65-29-101, and 65-29-130

SECTION 10. DIRECTORY LISTINGS

10 1 Introduction

e

This Drectory Listings section sels forth lerms and condiions with respect 1o the incluston of
FCA's customer histings in BLTC's published directories

10.1 1 In those areas where FCA and BLTC both provide local exchange telephone service and
have eslabhshed interconnection for the exchange of traffic pursuant to the terms of this Agreement
{defined as the "Listing Arga®}, BLTC or iis contractors will include Whit¢™Pages and Yellow Pages listing
information for FCA’s €nd users in the Listing Area in appropriate BLTC directories provided that FCA
provides iisting information to BLTC on a timely basts BLTC will include the White Pagas and Yellow

Pages Iisting information ;n BLTC directores at no charge lo FCA provided that FCA provides subscriber
listing nformation at no charge to BLTC

10.12 Any refarences in this Section 10 to BLTC procedures, prachices, requiraments, or words

of similar meaning, shall also be construed o include those of BLTC's contraclors thal produce directones. e

on its behalf

102 Directory Listings

1021 Atno charge to FCA, BLTC will include in appropriate W hite Pages directories the primary
alphabetical hstings of those end users located within the Listing Area

1022 Alnocharge to FCA, BLTC agrees lo include one basic White Pages listing for each FCA
customes located within the geographic scope of BLTC's While Page Directonies within the Listing Area,
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and a courtesy Yellow Page listing for each FCA business customer located within the geographical scope
of BLTC's Yellow Page directonies A basic While Page hsling 1s defined as a customer name, address,
and assigned number Basic White Pages listngs of FCA customers will be mter-filed with istings of
BLTC and other LEC cuslomers Directory hstings will make no distinction between FCA and BLTC
subscribers

10 23 FCA may obtain on behall of FCA's customers secondary White Page hstings from BLTC,
and BLTC agrees to provide to FCA secondary White Page listings at the same rate(s) charged to BLTC's
and user customers.

B 1024 Forthe hstings provided by FCA for inclusion in BLTC's directories, FCA will furmish 1o
BLTC on a tmely basis subscrber isting information as required 1o prepare and print the alphabetical
hstings of sard directory

10 2 5. The Parties will cooperate in the development of a suitable tmelable for the submission of
customer isting nformation for inclusion in the appropriate BLTC direciones FCA will provide subscniber
isting information to BLTC in such format as 1s consistent with a base hsting format normally provided to
pubhshers of directornies FCA will use reasonable commercial eflorts to provide the subscriber hsting
formation in a formal that will accom medale nclusion en-a-meechamzed-basis in the-BLTC directory
publishing process BLTC will not impose on FCA any service order or any olher charges for processing,
handhing, or inclusion of FCA’s hstings pursuant to this Section 10 -

103 Limitation Of Liabihty And Indemmification

103 1 Nenher Party will be hable to the other Parly for any losses or damages ansing out of
errors, interruphions, défects, falures, delays, af malfunchons ralating to the W hite Pages listings and
services, tncluding any and all associated equipment and data processing systems, unless said losses or

‘damages result from the ndemnifying party's gross negligence or willful or wanton or intentional
misconduct

----- 10 3 2 FGCA shall defend, mdemmify and hold BLTC and its affiates, officers and agents
harmless from any and all third party claims, suils, actions, demands, cosls, settlements losses, damages
expenses and all other hiabihities, ingluding reasonable attorney fees ansing out of or resulting from a
breach of contract, breach of warranty and/or the intentional and neghgent acts or omissions on the pan of
FCA, its employees, officers, affiiates and agenis in the performance of, or failure to perform, the activities
contemgplated by this Section 10 of this Agreement nciuding, bul not fimited 1o, the provision of customer
hsting information on an accurate and tmely basis BLTC shall defend, mdemmnify and hold FCA and its
affihates, officers and agents harmless from any and all third party claims, suits, achrons, demands, costs,
settlements losses, damages expensas and-all-other hatlitres; ncluding reasonable attorney fees ansing
out of or resulting from @ breach of contract, bredich oF warranty and/or the inlentional and negligent acts
or omissions on the paft of BLTC, iis employees, officers, affiliates and agents in the perdormance of, or
fallure 1o perform, the activities contemplated by This Secfion 10 of this Agreement”

10 33 Nolwithstanding any other provisions of this Agreement, the Parties agree that {a) BLTC
has no legal duty or obligation to publish any FCA customer listing in any BLTC directory with respect to
any FCA customer for which FCA dees not provide BLTC the FCA customer listing information in
acgcordance with this Section 10 of this Agreemenl, and {b) BLTC will not be hkable to FCA or any FCA
customer, for BLTC's farlure to publish any FCA customer isting in any. BLT.C directory with respect to any

FCA customer which FCA does not provide to BLTC the FCA customer ishng informaton in accordance
with this Secticn 10 of this Agreement
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SECTION 14. SECTIOW 2%2 OF THE TELECOWMMUNICATIONS ACT OF 1988

The Parties agree that the provisions of Section 252 of the Telecommunications Act of 1998, including but
not limited to Section 252(1), shall apply to this Agreement, together with Tennessee Regulatory Authonty
and FCC inferpretive regulations in effect from time to time.

SECTION 12. TERM OF AGREEMENT

121 Term Subject o the termination provisions conlained in this Agreement, the ynitial tarm of this
Agreemenlt shall be one (1) year from the effective date referenced in Section 13 of this Agreement This
Agreament shall continue in force and effect for consecutive one (1) year tarms unless on a date no less
than three {3) months prior 1o the expiration of the initial term or any subsequent term, either Party
requests the commencement of negotiations pursuant to Section 252 of the Act on a new Agreement. The
termination provisions in this section do not al any ime affect ether Party's nghts under Section 252{1) of
the Act

122 Post-Terminahon Arrangements For service arrangements made avaiiable under this Agraement
and existing at the tme of termination, those arrangements will continue without iterruption untd @
replacement agreement has been exécuted by the Parties either (a) under a new agreemaent voluntanly
executed by the Parties, (b) under a new agreemant negotialed pursuant to the provisions of Section 252
of the Act, or c) under any agreement availlable according to the provisions of Sechion 252(1) of the Act

-
SECTION 13. EFFECTIVE DATE

131 This Agreement will becomae effective upon

(a} ssuance of a finat order by a regulatory body or court with the requisite junsdiction to
grant FCA with all necessary regulatory approval and certification to offer local exchange and jocal
exchange access services in the geographic areas to which this Agreement appiles; and

(b} approval of this Agresment by the Commission

The Parties recognize that, in the absence of a final order under subsection (a) iImmediately
above, a question of law exisls with respect 1o whether the Commission has stalutory authonty to
authorize FCA or any other carner to provide local exchange and/or local exchange access services in the
areas of the Stale of Tennessee served by BLTC or other telephone cooperatives Notwithstanding this
uncertainty, the Partres have acted in good faith to negotiate this Agreement and fulfil ther obligations
under the Actin order to avoid unnecessary dispute and delay By executing this Agreement, neither
Party waives any nght with respect to 1ssues related to the posttion either Parly may assert tn any forum
with respect to 1ssues related lo the matter of the Commission's statulory authonty with respect to
geographic areas served by telephone coaperatives or any other matters

SECTION 14, AMENDMENT OF AGREEMENT -~

Tha Partes may mulually agree 0 amend this Agreement in wrting Because it 18 possible that
amendments to this Agreement may be needed to fully satsfy the purposes and objectives, tha Parties
agree to work cooperatively, pramptly, and in.good faith to negotiate and implement any such additions,
changes, and/or corrections to this Agreement Any amendment must be made in wnling

SECTION 15. LIMITATION OF LIABILITY

EXCEPT AS OTHERWISE PROVIDED HEREIN, NEITHER PARTY WILL BE LIABLE TO THE OTHER IN
CONNECTION WITH THE PROVISION OR USE OF SERVICES PROVIDED UNDER THIS
AGREEMENT. NEITHER PARTY WILL BE LIABLE TO THE OTHER FOR ANY LOSS, COST, CLAIM,
INJURY, LIABILITY OR EXPENSE, INCLUDING REASONABLE ATTORNEY'S FEES, RELATING TO

OR ARISING OUT OF ANY ORDINARY NEGLIGENT ACT OR OMISSION BY A PARTY IN NQ EVENT
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WILL ETTHER PARTY BT LIABLE TO THE QTHER FOR ANY MDIRECT, SPECIAL, WCIDENTAL, OR
CONSEQUENTIAL DAMAGES, INCLUDING, BUT NOT LIMITED TO, LOSS OF PROFITS, INCOME OR
REVENUE, EVEN IF ADVISED OF THE POSSIBILITY THEREOF, WHETHER SUCH DAMAGES ARISE
OUT OF BREACH OF CONTRACT, BREACH OF WARRANTY, NEGLIGENCE, STRICT LIABILITY, OR
ANY OTHER TREORY OF LIABILITY AND WHETHER SUCH DAMAGES WERE FORESEEABLE OR
NOT AT THE TIME THIS AGREEMENT WAS EXECUTED

SECTION 16. INDEMNITY

Each Party will indemnify and hold the other harmless from any habilies, claims or demands (including
the cosls, expenses and reasonable attorney's fees on account thereof) that may be made by third parties
for (a} personal injuries, including death, or (b) damage to tangible property resulting from the sole
neghgence andlor sole willful misgconduct of that Party, its employees or agenls in the performance of this
Agreement Each Party will defend the other at the other's request against any such liability, claim, or
demand Each Party will notify the other promptly of wnitten claims or demands against such Party of
which the other Party i1s solely responsible heraunder

SECTION 17— ASSIGNMENT -~ - T T

This Agreement may-not be-assigned to- anoiti%'?PaﬂywﬂhoutwnHenmnsem of the other Party, which
consent will not be unreasonably withheld. -

SECTION 18. CONTROLLING LAW

This Agreement was negotiated by the Parties in accordance with the terms of the Telecommunications
Act of 1996 and the laws of the State of Tennessee. It will be interpreted-solelyan-accordance with the
terms of the Telecornmunications Act and apphcable state law

SECTION 19, DEFAULT

if ether Party believes the other s in breach of this Agreement or otherwise in violalion of law, it wiil first
gwe sixtly (60) days notice of-such breach-or violation and an oppontunity for the aliegedly délaulting Party
to cure Therealler, the Parties will employ the dispute resolution procedures set forth in this Agreement

SECTION 20. NONDISCLOSURE . e

201 *Confidenlial Information” as used herein means any information in writlen, oral, or other tangible
or intangble forms which may include, but s not hmited to, ideas, concepts, know-how, modeis, diagrams,
flow charts, data, computer programs, marketing plans, business plans, customer names, and other
techmical; fimancral, orbusiness informahion, which 1s désighaled as "confidéntial” o7 "propriatary” by enther

Parly in the beliel that it contains a trade secret or other confidential research, development, or
comm ercual or fmanmat mformahon

202 All written Confidental Information 1o be covered by this Agreement will be identified by &
restrictive legend which clearly specifies the proprietary nature of the infermation

203 If the Cenfidential Information 15 provided orally, t will be deemed to be confidential or proprietary
i specifically identiied as such by either Party or if the information 15 clearly racogmzabla to ba of a
.confidental and propnetary naturs. ——

-20:4 — Any Confidentzl Information produced, revealed, or disclosed by either Party 10 the cther will be
used exclusively for purposes of business discusstons, negotiations, fulfiling the terms of this Agreement,
and/or other purposes upon such terms and condiions as may be agreed upon between the Parties in
wntng, and wil be kept separately from other documents and materials

205  All persons receiving access to Confidential Information will net disclose 1t nor afford access to it
to any other person not specificelly authonzed by this Agreemenl to gbtain the Confidential Information,
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nof wii such Contidenual Informavon be used in any other manner o for any otner putpese than as
provided in this Agreement No copies or reproduchons will be made of any Confidential Information or
any part thereof, whether by mechanical, handwrilten, or any other means, without the prior writtan
censent of the Party providing it  This Agreement authornzes disirbution, disclosure or dissemination only
lo employees and duly authonzed agents of the parties with a need to know such Confidenta] Information
and which employees and agents agree to ba bound by the terms of this Section

206  Upon request by the disclosing Party, the receiving Party will relurn all tangible copies of

Confidential/Propnetary information, whether written, graphic or otherwise, except that the recewving Party
may retamn one copy for archival purposes

207  Notwithstanding any other provision of this Agreement, this saction will apply 1o all nformation

furnished by either Party to the othier in furtherance of the purpose of this Agreement, even if furnished
before the dete of this Agreement e [
208 Thess obligations shall nol appiy 0 any Confidenhal Intormaton that (1) was legally in the
recipient’s possession prior to receipt from the source, (2) was receved in good faith from a third party not
“subject to a confidential obligation o the source, (3} now 18 or later becomes publicly knawn through no
breach of confidential obligation by the recipient, (4) was_developed by the recipient withoul the
developing persons having access to any of the Conlidential Information received in confidence from the
source, or (5) that s required to be disclosed pursuant fo subpoena or other process 1ssued by a court or
adminisiralive agency having appropriate junsdiction, provided, however with respect only to this last
exception that the recipient shall give prnior notice to the source and shall reasonably cooperate if tha
source deems i necessary to seek protective arrangemants

©.209 . The obligation o ¢onfidentialify and use with respect to Confidentia! Information disclosed by one
Party 1o the other shall survive any termination of this Agreement for @ penod of three (3} years fram the
—date of the mitial disclosure of the Confidential Information

SECTION 21. DISCLAIMER OF AGENCY; NO THIRD PARTY BENEFICIARIES; INDEPENDENT
CONTRACTOR

Nether this Agreemaent, nor any actions taken by either Parly, \n complance with this Agreement, shall be
deemed fo creale an agency or joinl venture relationship between the Parues or any relatonship  Nesther
—thig Agreement, NoF afy aclions taken by erther Party in compliance with this Agreement, shall create an
agency,or-any olher type of relationship or third party hability between the Parlies or between either Parly
and the customers of the other Party This Agreement is for the sole benefit of the Parties and their
permited assigns, and nothing herein express or mphed shall creale or be construed to create any third-
Party eneficiary nghts hereynder__Nothing in this Agreemsent shall consitule a Pasty as a legal
representative or.agent of the other Party, nor-shall a Party have the nght ar authonly 1o assume, create or
incur any habihty or any cbhgation of any kind, express or implied, agamnst or in the name or on behaif of
~ the other Party unless otherwise expressly permitted by such other Parly Excepl as otherwise expressly
provided in this Agreement, no.Party undertakes to perform any obligation of the other Party, whether

regulatory or conlractual, or to assume any responsibility for the management of the other Party's
business

SECTION 22, DISCLAIMER OF REPRESENTATIONS AND WARRANTIES

""EXCEPT AS EXPRESSLY PROVIDED UNDER THE AGREEMENT, NEITHER PARTY MAKES ANY
WARRANTY, EXPRESS OR IMPLIED, WITH RESPECT TO THE SERVICES, FUNCTIONS AND
PRODUCTS IT PROVIDES UNDER OR CONTEMPLATED BY THIS AGREEMENT AND THE PARTIES
DISCLAIM THE TMPLIED WARRANTIES OF MERCHANTABILITY GR OF " FITNESS FOR A __
'PART!CULAR PURPOSE”’ T
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SECTION 23. WO LICENSE

23.1 Nothing in this Agreement shall be construed as the grant of & icense, whether express or

imphied, with respect to any patent, copynight, trademark, trade name, trade secret or any other proprietary
or intellectual property now or herealter owned, controlled of hcensable by ether Party' Neither Party may
use any patent, copyrightable malenals, trademark, trade name, trade secrel or other intellectual property

right of the other Party except in accordance with the terms of a separate license agreement between the
parlies granting such rnights

232 Neither Party shall have any obhigation to defend, indemnify or hold harmless, or acquire any
hcense or nght for the beneft of, or owe any other obligation or have any liability to, the other Party ar its
customers based on or ansing from any claim, demand, or proceeding by any third party alleging or
asserting tha! the use of any crcull, apparatus, of system, or lhe use of any software of the performance
of any service or method, or the provision of any facihbes by either Party under s Agreemaent, alone orin
combination with that of the other Party, constitutes direct, vicanous or contributory infringement or
inducement to infnnge, misuse or misappropridtion of any patent, copynght, trademark, trade secret, or
any other propnelary or intellectual property nght o! any Party or third party Each Party, however, shall
offer to the other reasonable cooperation and assistance in the defense of any such clam

232 NOTWITHSTANDING ANY OTHER PROVISION OF THIS AGREEMENT, THE PARTIES
AGREE THAT NEITHER PARTY HAS MADE, AND THAT THERE DOES NOT EXIST, ANY WARRANTY,
EXPRESS OR IMPLIED, THAT THE USE 8Y THE PARTIES OF THE OTHER'S FACILITIES,
ARRANGEMENTS, OR SERVICES PROVIDED UNDER THIS AGREEMENT SHALL NOT GIVE RISE
TO A CLAIM BY ANY THIRD PARTY OF INFRINGEMENT, MISUSE. OR MISAPPROPRIATION OF ANY
INTELLECTUAL PROPERTY RIGHT OF SUCH THIRD PARTY

SECTION 24. JOINT WORK PRODUCT

This Agreement s the joint work product of the Parties and has been negotiated by the Parties and shall
be fairly interpreted in accordance with its terms and, in the event af any ambiguihes, no inferences shall
be drawn against either Party

SECTION 25. NON-WAIVER

Farure of either Party to insist on performance of any lerm or condition of this Agreemanl or o exercise
any nght of priviiege hereunder shall nol be construed as a continuing or future wawver of such term,
condihon, right or privilege

SECTION 26. ENTIRE AGREEMENT

This Agreement and any Exhibis, Schedules, or tanifs which are incorporated heremn by this reference,
sets forth the entire understanding and supersedes pnor agreements between the Parlies relating to the
subject matier contained herein and merges all pnior discussions between them, and neither Party shali be
bound by any definiion, condition, provision, representation, warranty, covenanl or promise other than as
expressly slated in this Agreement or as 1s contemporaneously or subsequently set forth in writing and
executed by a duly authorized officer or representative of the Parly to be bound thereby

SECTION 27. TAXES

It is the mutual understanding of the Parties to this Agreement that there are no taxes specifically
applicable to the subject matier of this Agreement or to either Party as a resuit of entering into this
Agreement that would not olherwise be apphcable to each respective Party In the event that any
government authonity, however, determines lo the contrary thal a tax or taxes are apphcable to the subject
matier of this Agreement, then the following provision will apply Any state or local excise, sales, or use
taxes, & any (excluding any taxes levied on income), resulling frem the performance of this Agreement
shali be borne by the Party upon which the obligation for payment 1 imposed under apphcable law, even if
the obligation to collect and remit such taxes is placed upon the othar Party
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